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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



EARLENE LOFTON, 
Petitioner, 



ANDREW NATSIOS, 
Respondent. 



Misc. Action 06-0444 (GK) 



RESPONDENT'S OPPOSITION TO PETITIONER'S "PETITION TO OVERTURN 

REFUSAL TO PRODUCE KARLA YEAKLE, OR IN THE ALTERNATIVE, A WRIT 

DIRECTING THE USAID TO PRODUCE MS. YEAKLE FOR TRIAL " 

The Office of Personnel Management, by and through its counsel, hereby files its opposition 
to Earlene Lofton's "Petition to Overturn Refusal to Produce Karla Yeakle, or in the Alternative, a 
Writ Directing the USAID to Produce Ms. Yeakle for Trial." 
I. PROCEDURAL HISTORY 

On information and belief, petitioner Earlene Lofton is pursuing a legal malpractice claim 
in the Superior Court for the District of Columbia against the law firm of Kator & Scott, Chartered.' 
Kator & Scott represented Ms. Lofton in an employment matter involving her former employer, the 
United States Agency for International Development ("USAID"). As part of her claim for damages, 
Ms. Lofton is alleging that but for her attorneys' conduct she would have secured more generous 
retirement benefits. In furtherance of proving the full measure of the additional retirement benefits 
allegedly lost, Ms. Lofton, through counsel, approached the Office of Personnel Management 
("0PM") for information and calculations concerning her retirement benefits in the absence of the 



'Respondent's understanding of the specifics of the underlying Superior Court case come 
principally from the factual recitation in Petitioner's motion, and discussions with petitioner's 
counsel prior to the filing of the Petition. 
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alleged malfeasance by her former attorneys. 

Among OPM's responsibilities is to respond to requests from "customers"; Le., individuals 
who will be or are receiving retirement or other benefits from the federal government through 0PM. 
See Declaration of Karla W. Yeakle ("Yeakle Dec") at Tl 2 (explaining the duties of her position), 
attached as Exhibit A to Petitioner's Motion. Pursuant to these duties, Ms. Yeakle reviewed the 
retirement case file of Ms. Lofton and made a series of calculations concerning Ms. Lofton's 
retirement benefits under different scenarios. See Yeakle Dec. at Tl 3. A declaration setting forth 
these calculations and the documents on which the calculations were based were provided to Ms. 
Lofton in July 2006. See generally Yeakle Dec. 

Trial in Ms. Lofton's lawsuit against Kator & Scott is scheduled to commence on October 
30, 2006 in the Superior Court for the District of Columbia. On September 21, 2006, Ms. Lofton 
served a subpoena ad testificandum on 0PM, requesting that Ms. Yeakle provide trial testimony 
concerning the contents of her declaration. See Respondent's Exhibit A. 0PM, through counsel, 
objected to the subpoena by letter dated October 5, 2006. See Respondent's Exhibit B. Petitioner 
filed the above-captioned miscellaneous matter in this Court on October 12, 2006. 
II. ARGUMENT 

A, Petitioner Has Named the Wrong Respondent 

Karla Yeakle, the individual from whom testimony is sought, is an employee of the Office 
of Personnel Management ("0PM"). The petition filed in this Court by Ms. Lofton, however, names 
the United States Agency for International Development as the respondent. The failure to name the 
proper party demands dismissal of the Petition. To the extent that the Court would be reviewing an 
agency decision under the arbitrary and capricious standard of the Administrative Procedure Act, see 
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infra Part lI.E, the Court does not have the proper agency before it. With respect to Petitioner's 
ahemative request for a writ of mandamus, USAID is not Ms. Yeakle's employer, and, as such, any 
writ issued commanding USAID to take action would not have the effect of securing Ms. Yeakle's 
testimony at trial. 

B, Petitioner Cannot Obtain Enforcement of a State Court Subpoena Commanding 
the Trial Attendance of a Federal Official 

The subpoena issued by Earlene Lofton was issued by the Superior Court of the District of 
Columbia. See Exhibit A. "hi state court the federal government is shielded by sovereign immunity, 
which prevents the state court from enforcing a subpoena." Houston Business Journal v. Office of 
Comptroller of Currency , 86 F.3d 1208, 1211 (D.C. Cir. 1996). And, "because a federal court's 
jurisdiction upon removal is derivative of the state court's, the federal court in a removed action is 
also barred from enforcing a subpoena against the federal government." Id. at 1212. Although 
Houston Business Journal involved only a subpoena for documents, the decision also addressed 
situations involving subpoenas for testimony. "Under Touhy, neither state-court nor federal-court 
litigants may obtain a subpoena ad testificandum against an employee of a federal agency that has 
enacted a Touhy regulation." Id. at 1212.n.4.^ 

Thus, this court cannot command enforcement of the subpoena issued by the Superior Court 
of the District of Columbia. 

C. Petitioner Has Not Tendered The Required Fees 

In its October 5, 2006 objection letter, 0PM objected to the subpoena on the basis that Ms. 
Lofton had failed to tender the fees for one day's attendance and the milage allowed by law. See 



^OPM's Touhy regulation may be found at 5 C.F.R. part 297.402. 
-3- 
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Rule 45(b)(1) of the District of Columbia Rules of Civil Procedure. See Resp. Ex. B. To date, those 
fees still have not been tendered, providing an alternative basis for non-enforcement. 

D. OPM's Regulations For Testimony Require a Subpoena Signed by A Judge 

OPM's Touhy regulation, 5 C.F.R. § 297.402(f), requires that an order for testimony of an 
employee of 0PM be signed by a judge. The subpoena issued in this case is signed only by counsel 
for Ms. Lofton, not the presiding judge in the Superior Court matter. See Ex. A. Thus, 0PM is under 
no obligation to consider whether to authorize the request for testimony under its Touhy regulations. 
See id.; see also Houston Business Journal , 86 F.3d at 12 12 ("a state-court litigant must request the 
documents from the federal agency pursuant to the agency's regulations"). 

E, The Decision of OPM to Decline To Permit the Testimony Readily Satisfies 
Arbitrary and Capricious Review 

When an agency declines to produce records or a witness, the proper remedy for a state court 

litigant is to file a collateral action in federal court under the Administrative Procedure Act. See 

Houston Business Journal , 86 F.3d at 1212 n.4. The federal court will then review the agency's 

decision not to permit the employee to testify under an "arbitrary and capricious" standard. Moore 

V. Armour Pharmaceutical Co. , 927 F.2d 1194, 1197 (11th Cir.1991); Davis Enters, v. EPA , 877 

F.2d 1181, 11 86 (3d Cir. 1 989). A reviewing court can only strike an agency action if it is "arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with law." 5 U.S.C. § 706(2)(A). 

The agency's decision must be upheld if it has "considered the relevant factors and articulated a 

rational connection between the facts found and the choice made." Baltimore Gas & Elec. Co. v. 

NRDC , 462 U.S. 87, 105 (1983); Small Refiner Lead Phase-Down Task Force v. EPA , 705 F.2d 

506, 521 (D.C. Cir. 1983). 
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As set forth in both Ms. Yeakle's declaration and in OPM's objection letter, it is common 
for 0PM to receive requests for benefit calculations from current and former government employees 
and for 0PM to respond to the requests of its customers through providing information and 
declarations. See Yeakle Dec. at Tl 2; Ex. B. However, if 0PM employees were routinely subject 
to depositions and/or trial testimony merely because they performed these customer service 
functions, the ability of 0PM to carry out its core mission would be detrimentally impacted to a 
considerable degree. See Ex. B. 

Conversely, Ms. Lofton has not made any showing to 0PM or this Court as to why Ms. 
Yeakle's testimony is necessary to the prosecution of his action, or why this case presents an 
exceptional situation such that an 0PM employee should be taken away from her duties to testify 
about a benefits calculation. Ms. Yeakle has no personal knowledge of the facts of the underlying 
Superior Court litigation other than that obtained from the written retirement record. All evidence 
which could be submitted by 0PM is documentary and has already been provided to Ms. Lofton with 
the Declaration. 

Ms. Lofton's motion in this court states that Ms. Yeakle's testimony is "vital," but provides 
no explanation whatsoever as to why that is the case. See Petition at 4.^ Lideed, the motions filed 
in Superior Court indicate that Ms. Lofton has retained an expert economist to calculate the total 
value of her aUeged lost pension and healthcare benefits. See Plaintiff/Counter Defendant's 
Opposition to Motion to Admit at 20-21 (Ex. C); see also Petition at 4 (referencing expert 
testimony). Since Ms. Lofton has her own expert witness to establish her proof on damages, and 



^The fact that the opposing party has filed a motion to exclude does not, by itself, 
demonstrate that the testimony is "vital." Id. 
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because that expert can utilize Ms. Yeakle's declaration without creating any hearsay problems, see 
D.C. Super Ct. R. Evid. 703, Ms. Yeakle's testimony is both unnecessary and superfluous."* 

For these reasons, 0PM 's decision to decline to permit the testimony is neither arbitrary nor 
capricious, and should be affirmed by this Court. 

F, There is No Basis Upon Which to Issue a Writ of Mandamus 

Petitioner's alternative request for a writ compelling 0PM should be readily denied. As a 
threshold matter, having failed to bring this petition against 0PM or an officer of 0PM who could 
effect her attendance at trial, this Court is without jurisdiction to issue a writ that could compel Ms. 
Yeakle's attendance, if such a writ was appropriate. See supra Part II.A. For the following reasons, 
Ms. Lofton has not met the stringent standards that apply to writs of mandamus. 

A writ of mandamus shall only issue when the petitioner "has no other adequate means of 
redress," and "the writ is necessary to amend a clear error or abuse of discretion." Republic of 
Venezuela v. Philip Morris hic , 287 F.3d 192, 198 (D.C. Cir. 2002). A writ of mandamus is "an 
extraordinary [remedy] .... to be utilized only under exceptional circumstances." Hanekev. Sec'y 
of Health, Educ. & Welfare , 535 F.2d 1291, 1296 (D.C. Cir.1976). "The necessary prerequisites for 
this court to exercise its mandamus jurisdiction are that ( 1 ) the plaintiff has a clear right to relief; (2) 
the defendant has a clear duty to act; and (3) there is no other adequate remedy available to the 
plaintiff" Swan v. Clinton , 100 F.3d 973, 977 n. 1 (D.C. Cir. 1996) (internal quotations omitted); 
see also Afl. Tele-Network, Inc. v. hiter-Am. Dev. Bank , 251 F. Supp.2d. 126, 131 (D.D.C. 2003) 
(applying the Swan test). The party requesting the writ bears the "heavy burden" of showing that 



"^Moreover, to the extent Ms. Yeakle's testimony would be considered to be expert 
testimony, that provides an alternative basis for its preclusion. See 5 C.F.R. § 2635.805 
(restricting executive branch employees from serving as expert witnesses). 
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its right to issuance of the writ is "clear and indisputable." In re Cheney , 334 F.3d 1096, 1 102, 1 107 
(D.C. Cir. 2003) (internal quotations omitted). Because these prerequisites are jurisdictional in 
nature, the plaintiffs failure to meet any one of the them deprives the court of jurisdiction and thus 
is fatal to the plaintiffs request. Swan , 100 F.3d at 977 n. 1 (indicating that the three prerequisites 
go to the court's jurisdiction). Here, none of the three mandatory factors are satisfied. 

First, Ms. Lofton has no clear right to the testimony of Ms. Yeakle. To the contrary, as 
Houston Business Journal makes clear, Ms. Lofton has no "right" whatsoever to compel the 
testimony of a federal officer in a state court proceeding. See Comsat Corp. v. National Science 
Foundation , 190 F.3d 269, 278 (third party subpoenas do not provide the private litigant with 
guaranteed access, at public expense, to the testimonial evidence of agency employees). The 
decision as to whether to authorize an employee's testimony is a decision of the agency, subject to 
arbitrary and capricious review under the APA. For the same reasons, there is no "clear duty to act" 
on the part of 0PM or its officers. 

Finally, as to the third factor, both petitioner and respondent acknowledge that review of the 
agency's decision under the APA provides an adequate means of redress, precluding a mandamus 
remedy. Nor has 0PM abused its discretion with respect to its determination here. The agency has 
made the carefully considered decision that to routinely require its employees to testify in depositions 
and at trial as a consequence of their customer service responsibilities would create an undue burden 
for the agency and detrimentally impact the agency's ability to perform its core functions. See 
Comsat Corp. , 190 F.3d at 278 ("When an agency is not a party to an action, its choice of whether 
or not to comply with a third party subpoena is essentially a policy decision about the best use of the 
agency's resources."); id. ("[t]his compromise between public and private interests is necessary to 
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conserve agency resources and to prevent the agency from becoming embroiled in private 

litigation."). Ms. Lofton, conversely, has presented nothing demonstrating that the facts of her case 

or her need for the testimony is so compelling as to overcome OPM's well-founded concern. 

III. CONCLUSION 

For these reasons, respondent requests that the petition be denied. A proposed order is 

included with this opposition. 

Respectfully submitted, 

Isl 

JEFFREY A. TAYLOR, D.C. Bar # 498610 
United States Attorney 



_RUDOLPH CONTRERAS, D.C. Bar # 434122 
Assistant United States Attorney 



/s/ 



Date: October 26, 2006 



PETER D. BLUMBERG, Bar # 463247 
Assistant United States Attorney 
United States Attorneys Office 
Judiciary Center Building 
555 4th Street, N.W., 
Washington, D.C. 20530 
(202)514-7157 

Attorneys for Respondent 
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Superior Court of The District of Columbia 

CIVIL DIVISION 

500 Indiana Avenue, N.W., Room JM-170 

Washington, D.C. 20001 Telephone (202) 879-1133 

SUBPOENA IN A CIVIL CASE 



KatOT, Scott Chtrd ) Civil Action No. 98-CA-5629 

) Cal 8 Judge Russell F. Canan 

v. ) Trial Date: Monday, Oct 30 2006 

) 
Earlcne Lofton ) 

To: 

VIA FAX (202)514-8780 

KarlaYeakle 

Office of Personnel Management 

C/o Peter Blumberg 

Office of US Attorney 

501 3rd Street, N.W. 

4th Floor 

Washington, D.C. 20530 

Xx you ARE COMMANDED to appear in this Court at the place:, date, and time 
specified below to testii^ in the above case. 

DC Superior Court, Room 518, October 30 2006, 9:30 AM 

You are commanded to testify as to the contents of the attached Affinnation. 

YOU ARE COMMANDED to appear in this Court at the place, date, and time specified below to 
testify at the taking of a deposition in the above case. 



YOU ARE COMMANDED to produce and peimit inspection and copying of the following 
documents or objects at the place, date, and time specified below (list documents or objects): 



F:\TCW File^cifvc Fi)« II\Lofton\DJscovciyVTriftI Subpoena for Veaklc.wpd 
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PLACE OF PRODUCTTON 



YOU ARE COMMANDED to pemiit io^ecdon of Ihe following premises a: ibc date and time specified below. 



Any OTsanizarion not a pany to this suit ihut is subpoenaed for the mktng of a depesitian shall designate enc or more 
officers, directen, or managtng agents, or other persons who consent (o testify on its behalf, and may set forth, for each per-nn 
dcsignaied, the matters on which the person will Testify, SOt-OV 30(b)(6). /y >/ 



ISSUING OFFICER'S NAME. ADDRESS AND PHONE NUMBER 
(SEE RULE4S, SUPERIOR COURT RULES OF CIVIL PROCEDURE; nm pate) K^KwS StZMt, N^., ^to^Sx) 

Waduueton, DC SS0036 

I acknowledge Receipt of the foregoing subpoena and accept service on behalf of Ms. 
Yeakle 



Peter Blnmber^ 
Date; September ^ 



F:\TCW Filc3\Acrive Files II\Lofton\Discovcry\Trial Subpoena for YeaJclcwpd 
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A«dioriadoo » rwiuired by D.C. Code §14-307 and Brown vU^.. S6TA. 2d 42S (D.C. 1 989). is Jjcrcliy given (br iwumce ofi wf>twena for 
medical reeordK coneonine a person who Iwa not consented to duclosurc nf the recordi wtl has not waived tlie privilege relating to nuch records. 



P;\TCW FilcsUctivc Files lIVU>fton\Disc«}wry\Trial Subpoena for Yeaklcwpd 
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PROOF OF SERVICE 
DATE TFME PLACE 



SERVED 

S8RVED ON (PRINT NAME} MANNER OF SERVICE 



(aiuch rehim receipt if service was made by rcgutered or certified n»il) 
SERVED BY (PRINT NAME) TITLE 



DECLARATION OF SERVER 

I declare mdcr penally of peijuiy under Sic laws of the Disnict of Calornbia OiM I «ni at teftst 1 8 years of ap «nd HOT ;^^ 
above entidod enije and that the toiegoms tufcrmation contained in flic Proof of Scivice h true and eorrecl. 



OATE SraNATURE OF SEI^VER 



ADDRESS OF SERVEK 



RULE 45, SUPERIOR COURT RULES OT ClVir. PROCEDURE. Section. C & D: 

(o) Protecb'anorPer-sonsSutitjcctuSubipociMs. 

(1) ApanyoranattorneyrcBi»ttM^lefcrtl«iMiiimcc«ndseiviccofasubpo«i«:i>iaTltakera!i()naWe^^ 

undue burden or expense on a person subject to that subpoena. The Coon shatt enforce this duty andtmpom upon Uie pwty or attorney in breach 
of this duly Bit appropriate aancdon. which may Include, bui U not hnrited to, tojt eatningt and reasonable atioroey's fee. 

(2XA) A person comriMndcd to produce and pennit inspection and copying of designated bocte,p8pei^ documents or taneible (hitiBi 
or inspection ofptetTaieii need not appear in peraon ai the plaoc of production or tnepcction unlen commanded (o appear for deposition, hearing or 

(B) Subjcei K) paragraph (d)(1) of fliis Rule, a perMn commanded to produce and pennit inspection and copying troy, withfn 1 a 
days after service of die subpoena or before the rime specified for compliance if such time is less Than U days after service, ecrvc upon flic parqr or 
attorncydesienated in ihcsubpoerw written objection (oinspeciionorcopyfngof any oralloflhedesigiwtt^ 

IS made, the par;y serving the subpoena shall not be enti tloti lo inspeet and copy the materials or inspect the premises except pmwant to an otder 
of the Court. Tf objection has beo. made, die party serving the sobpocna may. upon notice to die person eornmuidcd to prDduce,move at any bme 
(br an otder to compel the production. Such an order to cornpcl prodiiCtion shall protect any person, wlw (S nm a parly or an ofli^^ 
oflFlecr of a party ftom lignificanl expense resulting ftom the inspection and copying commandod, 

(5)(A) On timely motion, fte Court shall quash or modily the subpoena ifit 
(i) fails to allow reasonable time ftireoiTi>IUnce: 

(li) reifuires a person who ia not a party or an officer of a party to tiave! to a pla<s more than 25 mite from the place 
where that person resides, is employed or tegolarly liansacls hstness In person, except that, subject to the prtjvjsions of clause (c)C3)0>X«i) of iWb 

F:\TCW FilwAActive Filw W\Lofton\Di5oovery\Trial Subpoena tor YeaklcMTxl 
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Rule, such • psrwn may in order to attaid trial be eomrmnded to fr«vel Jhmany such place to the T^aoc of mat, ti 
(iiOrequncsdisctosuraofprivflcgodorof^ " 

(iv) Mjtjects < person to undue burden. 
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(B) If a subpoena 

(i) requires disclosure of i nde icDrci or oihn- oonfidentia) icsearch. dcveiopment, or cotnmereiil infonnatioTi or 
. ,. f"' «"'"'« disolwuTCof an unreuined (scpm's opinion or tnrerrwtion not dMcribing specific cvaiu or occurrenlMa 

m tlisputc md resuhing from the cipeirt study node not « flie requcM of any party, or 

^ «« ^ ^ I . ^ (iii) iwiuirt* apcnon who i» not a pwiy or tn offiecr of a parly to incur subsbntial expense to owel more than 25 miles 

ta«tendtiiil,flieCoirrtTT^,ioprotectatwonsubjc«TOoraflfcnedbythc™bpoena.qua»horn»di^ihesi.bpo^ 
fte subpoena i» luuod aho^ a subtt».rial twed forthe testimony or mrtcrial that «mwt be otherwise met without undye hardship a ■ 
the person to whom the subpoena ia addresied will be Tca«nnab]y eompi 



inepcraoniDwnomtnesuopoenaiaaddretaodwiDbcreawnablveoninenMted the rmirtnuv «»!«•««>»»..». i -^ V 

contfitiorw. ^ f- - ^-^un may orner ^spcaianee orproduction only upon jpceificd 

(d) Duliea in Responding ro Subpoena 

(I) /^P=«<^'wP<w<"f«Btoa»ubpoen»wprodnced<>wmnita.*allp«Khj«thema«theyarekepti^ 

or snail oreamze and label them to corrwtpond with the catetorics in the demand. 

matoals,tbecla™shalIbemadeexpr«s|yand.hanbeMtppartodbyiidcKriptioiioflhcnaWitofthedoouiT)cnts.commL^^ 

or thiME* not produced Ihat is sufficient to enable the ■•— — <^ — ' ^ _ .. . ^' 
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CERTIFICATE OF SERVICE 



I, Thomas C. WIIIcot;, hereby certify that today 
prepaid, a copy of the foregoing Subpeona, acWressed 

TimofliyKilgore 
Eccleaton &. Wolf 
2001 S Street, N.W., Ste 310 
Washington DC 20009 



I placed in the U.S. Mail, Fiist C 
to: 



Today, 



September' 



H.2 



/yyVr^rtir 



Thomas C. 
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U.S. Department of Justice 

Jef&ey A. Taylor 
United States Attorney 

District of Columbia 

Jiidiciajy Center 
555 Fourth St., N.W. 
Washington, D.C 20330 

Octobers, 2006 

Thomas C. Willcox, Esq. 
Attorney at Law 

1020 19"' Street, N.W., Suite 400 
Washington, DC 20036 

Re: Third-Party Subpoena - Kator. Scott v. Lofton . Sup. Ct. No. 98-CA-5629 
Objections to September 21, 2006 Subpoena 

Dear Mr. Wilcox: 

This letter is in reference to the third-party subpoena executed by your office requesting 
the trial testimony of Karla Yeakle, an employee of the Office of Personnel Management 
("0PM"), in the above-referenced matter. By consent, the United States Attorneys Office 
accepted service of the subpoena by facsimile on September 21, 2006. 

0PM is not required to, and will not, comply with your subpoena. The federal 
govenmient is shielded by sovereign immunity, which prevents the state comt from enforcing a 
subpoena. See Houston Business Journal v. OCC. 86 F.3d 1208, 1211-12 & n.4 (D.C. Cir. 
1996). 

Rule 45(b)(1) of the District of Columbia Rules of Civil Procedure also requires that the 
party serving the subpoena tender the fees for one day's attendance and the milage allowed by 
law. To date, no fees have been received by this office. 

0PM also objects to the subpoena in that agency regulations require that if there is to be 
disclosure of infonnation from a Privacy Act system of records, the subpoena must be signed by 
a judge. See 5 C.F.R. § 297.402. 

In addition. Rule 45(c) of both the District of Columbia and the Federal Rules of Civil 
Procedure permit objection where compliance would subject a person to an undue burden. 
According to the subpoena, Ms. Yeakle is being asked to testify about the matters contained in 
her July 12, 2006 declaration. It is not uncommon for 0PM to receive requests for information 
concerning benefits calculations for current and former govenunent employees, and for OPM to 
respond to those requests by providing a sworn declaration. However, to routinely subject OPM 
employees to depositions or to demand that they be made available for trial testimony would 
detrimentally impact the agency's ability to perform the services central to its mission, imposing 
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an undue burden. 

If you have any questions regarding this matter, please do not hesitate to contact me at 

(202)514-7157. 

Sincerely, 

JEFFREY A. TAYLOR 
United States Attorney 

By: 
go: Paul St. Hillaire, Esq. 
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IN THE SUPERIOR COURT OF THE DISTRK 



3/2006 Page 1 of 3 



' ^ <J.0'^3m-9:3Dpn-f if 4'"!lRes[H!n^ 

■■ .^^5(K"Aa5R^^;g(:OlT,CIIARTERRD"" 

FlaiiiTJft7Countcr-De Pendant 

EARLENE LOFTON 

Dcfcndant/Counier-Plaintiff 




CIVIL ACTION NO: 9S-005629 
CALENDAR NO: S 
JUDGE Russell F. Canan 



OPPOSITION TO MOTION FOR ADMISSION OF DECLARATION OF EMPLOYEE 
OF THE OFFICE OF PERSONNEL MANAGEMENT 

Plaintiff/Counter-Defendam Kaior & Scott, Chartered, by and through undersigned 
counsul and pursuant lo SUPER. CT. CtV. R. 12-Ifc), hereby opposes Defendant/Counter- Plainiiff 
I'iarlcne Lofton's Motion for Admission of Declaration of Employee of the Office of Personnel 
Management, (n support of its opposition, Kator & Schott, Chartered submits the attached 
Memorandum of Points and Authorities, which is incorporated herein by reference, 

WHKRF.KORF., Plaintiff/Counter-Defendam Kator & Scoti, Chartered rcsptcifully 
requests Ihis Court to deny Dcfendant/Counter-Plaintiff Earlene Lofton's Motion for Admission 
of DeclRration of Employee of the Office of Personnel Management, 
Respectftjlly submitted. 



/l. s)snfen, M^95048) X7??fc 
ECCLESTON AND WOLF, P. C. 
2001 SSireei,N.W., Suite 310 
Washington, DC 20009-1 125 
(202) 857-1696 

AHorneyforPlaintiff/Counter-Defendani 
Kator (Sr Scon. Chartered 



h ^\iQtMfiw\vfl7riVAOj\oncpp to mot acmit cr-w pcc cC/C 
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omitted). Crcdibiliiy, however, "has nothing to do with whether or not [the evidence] is 
probative with respect to the fact whicli it seeks to prove." United States v. Welsh . 774 F.2d at 
672. It is not enough for evidence to have probative value for admission per Kule 807; the 
evidence must be "more probative |,..) ihan any other evidence which [...] can be procured 
through reasonable efforts." Fed. R. Rvid, 807 (1997) (emphasis added). 

Clearly the Yeakle Declaration is not the most probative evidence of the information 
contained therein. Ms. Yeakle' s testimony, if reasonably able to be produced, is far more 
probative than her declaration, especially in light of the many infirmities noted above." Since 
Lofton's counsel has not yet attempted to effect Ms. Yeokle's testimony at trial , she has failed 
lo carry her burden to show that other more probative evidence cannot be reasonably obtained. 
See Rushv. Illinois Cent. R.R. Co .. 399 F.3d al 720; Fed. R. Evid. 807 ( 1 997). 

On the contrary, there is evidence that is more probative dian the Yeakle Declaration or 
even than Ms. Yeakle's testimony, which evidence is reasonably obtainable: L-ofton's 
•retirement case file"'^. Ms. Yeakle clearly relies upon those recoi-ds in asserting the "facts" and 
rendering the conclusions stated in the Yeakle Declaration. Exhibit B to Motion for Admission 
of Declaration of l-mployee of Office of Personnel Management. ITie purpose'* of the Yeakle 
Declaration is to provide values for the pension benefits and the health benefits thai Loflon 
would have received in 1994 had she accepted the USAlD's settlement offer. Since Lofton has 



" .Sl-c Pan II, suRQi. 

'- Loiion's ojuiiscl merely staies that he is "proceeding" with the service of a subpoena on Ms. Yeakle. without 
producing any evidence that he ha.-; in !■>;« served such a subpoena. Motion for Admission of Ueclararion of 
Employee ofthe OlltCL- of Personnel Management, p.6, n. 6. Moreover. Lofton lias not claimed that she has tried 
"Cither reasonable means lo secure Ms. Yeaklc's trial testimony. §ee United Stales v. Mann. 390 F.2d at 367. 
'"■ Ms. Yeakle expressly states that to determine the "facts" and conclusions in her dcclarmion. she "reviewed the 
Ntireinont case file ofEurlunc D. Lufion". Exhibit B to Motion for Admission of Declaration ofEmployee of Otllcc 
oi'P«rson(n:l Mariagement. 

' ' The conditional language on which Ms. Yeakle hinges each of her "facts" and conclusions shows that Ms. Yeakle 
takes no position on. e-ij,, whether l^oiion could have retired undcra DSR or whether Lofton was enrolled in FF-HB 
on liL-r removal date Exhibit B lo Motion for Admission of Declaration of Employee of Office of Personnel 
Management. Seen. 12. supra , 
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an expen economist to calculate ihc loial value of her alleged lost pension and healihcarc 
bcnclits and since she now has an aiTomcy to apply the relevant law to establish her cnticlenient. 
if any. to those benefits, her reiirement case file and records therein, which are conspicuoiusly 
absent from this litigation, would provide the actual evidence she seeks to indirectly obtain 
through Ms. Yeakle's declaration. 

Lofton has noi explained why she has not obtained her retirement benefits-related records 
from the 0PM. Lofton has also failed to claim that 0PM will not produce those records in lieu 
of Ms. Yeakle's declaiaiion or testimony. Incredibly, there is no indication that Lofton even 
requested those records. Lofton fails to carry her burden of showfing that evidence more 
probative than the Yeakle Declaration is not reasonably obtainable. This Court should deny the 
admission of the Yeakle Declaration pursuant to Rule 807, Ped. R. Evid. 807 (1997). 
n. The Yeakle Declaration Contains Hearsay Within Hearsay. 

In determining the admissibility of the Yeakle Declaration, this Court must find that each 
individual statement therein is not hearsay or satisfies some excepUon to the hearsay 
exclusionary .-ule. Se.e_, e^. United State v. Canan , 48 r.3d 954, 960 (6* Cir. 1995); Fed. K. 
Hvid. 805 (1975). Because each of Ms. Yeakle's asserted "facts" and conclusions are based 
upon inadmissible hearsay, ihe entire Yeakle Declaration must be denied admission into 
evidence. 

As mentioned above, Ms. Yeakle expressly states in her declaration that she "reviewed 
the retirement case file of Earlcne D. LoHon" in arriving at her "facts" and conclusions. Exhibit 
W to Motion for Admission of Declaration of Employee of Office of Personnel Management. 
Lofton has not identified her retirement ca-se file as an exhibit at trial, nor has she provided a 
copy of that case file to Kator & Scotl. Without the physical admission and authentificaiion of 
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EARLENE LOFTON, 
Petitioner, 



ANDREW NATSIOS, 
Respondent. 



UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



Misc. Action 06-0444 (GK) 



ORDER 

This matter comes before the Court on Petitioner's Petition to Overturn Refusal to 
Produce Karla Yeakle, or in the Ahemative, a Writ Directing the US AID to Produce Ms. Yeakle 
for Trial. Upon consideration of the motion and the relevant law it is hereby 

ORDERED that petitioner's motion is DENIED. 



GLADYS KESSLER 
United States District Judge 



